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10 In summary and for the following reasons, in my view an artificial
intelligence system can be an inventor for the purposes of the Act. First, an
inventor is an agent noun; an agent can be a person or thing that invents.
Second, so to hold reflects the reality in terms of many otherwise patentable
inventions where it cannot sensibly be said that a human is the inventor.

Third, nothing in the Act dictates the contrary conclusion.

11 It follows that I reject the Deputy Commissioner’s determination and

the Commissioner’s position before me.

12  *** START *** First, that position confuses the question of ownership

and control of a patentable invention including who can be a patentee, on the

one hand, with the question of who can be an inventor, on the other hand.

Only a human or other legal person can be an owner, controller or patentee.

That of course includes an inventor who is a human. But it is a fallacy to




argue from this that an inventor can only be a human. An inventor may be

an artificial intelligence system, but in such a circumstance could not be the

owner, controller or patentee of the patentable invention. *** END ***

13 Second, on the Commissioner’s logic, if you had a patentable invention
but no human inventor, you could not apply for a patent. So by employing the
Commissioner’s device of using a procedural requirement in a subordinate
instrument, you would substantively preclude the possibility of a patent
grant for that invention. Nothing in the Act justifies such a result. And it is
the antithesis of the s 2A object.

14  *** START *** Third, in my view the Commaissioner has not kept faith

with the tenet that “[ilt is also of fundamental importance that limitations
and qualifications are not read into a statutory definition unless clearly

required by its terms or its context, as for example if it is necessary to give
effect to the evident purpose of the Act” (PMT Partners Pty Ltd (in lig) v
Australian National Parks & Wildlife Service (1995) 184 CLR 301 at 310 per
Brennan CJ, Gaudron and McHugh JJ). Indeed the evident purpose of the

Act, a proxy for which is s 2A, is at odds with the unreality of persisting with

the notion that artificial intelligence systems cannot be inventors.

15 Fourth, much of the Commissioner’s argument descended into

dictionary definitions of “inventor”’. But more is required of me than mere

resort to old millennium usages of that word. If words are only “pictures of
ideas upon paper’ (Dodson v Grew (1767) Wilm 272 at 278; 97 ER 106 at 108
per Wilmot CJ) and if, as Holmes J described it, they are not “crystallsl,

transparent and unchanged, [but] the skin of a living thought and may vary

greatly in colour and content according to the circumstances and the time in
which [they] are used” (Towne v Eisner, 245 US 418, 425 (1918)), I need to

grapple with the underlying idea, recognising the evolving nature of

patentable inventions and their creators. We are both created and create.

Why cannot our own creations also create? *** END ***
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System Development Agreement

(1)
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a. XYZ hereby engages ABC for the services (the “Services”) of the
development and production of a system (the “System”) in use for XYZ to
manage and control its Intellectual Property Portfolio (as defined below),
which may be added, deleted or modified from time to time, in
accordance with the specifications and instructions given by XYZ, and
ABC hereby accepts such engagement, and agrees to perform any and all
Services as required herein. Only for the purpose of the Services, XYZ
will make available to ABC the information and data about the patents
(utility and design), trademarks, service marks, software programs,

trade secrets, work of authorship as owned by XYZ (the “Intellectual



Property Portfolio”), for which ABC shall be granted with a limited
license to use such information and data only for the purpose of

performing the Services.

b. Any and all titles, rights and interests in any results and proceeds of the
Services (including without limitation the System as delivered to XYZ as
the final deliverable) shall vest in XYZ upon ABC’s delivery of the same
to XYZ, including without limitation all design manifestation of the
System or any part thereof, the Intellectual Property Portfolio and the
information and data thereof as made available and licensed to ABC in
accordance with the preceding paragraph, provided, however, that any
and all general-purpose program, software, source code or other
technology controlled by ABC or any third party and exploited by ABC or
such third party generally for the sake of the clients of ABC or such third
party prior to the commencement of the Services (the “XYZ Property”)
shall remain to be the exclusive property of ABC or such third party as
applicable, for which ABC must (i) obtain a prior approval of XYZ with
respect to the incorporation of such XYZ Property into the System; (ii)
clear any and all third-party rights as applicable to such XYZ Property at
its sole expenses and liabilities to enable XYZ to exploit the System in
any manner; and (iii) grant XYZ a non-exclusive royalty-free license
necessary for XYZ’s exploitation of the System in respect of such XYZ
Property without restriction on the time, territory, media, form or

whatsoever.
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